B Ceza hukukunu sekillendirme, onun amacinin ve dolayisiyla cezanin bir 6n idrakini
gerektirir. Bu amaci belirlemek, hukuk ¢ok kultirll ve ¢ok dinli bir toplumda tanim-
landiginda &zellikle elzem hale gelir. Burada toplumsal barigi muhafaza etmek igin
ceza hukuku, azinlklarin dtekilestiriimesine ve toplumsal dislanisina énciilik veya
yardim etmediginden emin olmalidir. Bu son amaca ulasmak, ceza hukukunun isle-
vinin dikkatli bir analizini gerektirir.

B | Kiiltiirel Tiirdeslikten Kiiltiirel Cogulculuga

GUnidmuizde yalnizca Almanya’da degil birgok ulkede, toplumun temelleri ve gide-
rek cok kultirl olan bir nifus icinde gerekli asgari toplumsal bitinliga nasil sag-
layabilece@imiz hakkinda tartismalara sahitlik ediyoruz.” Toplumun temel normatif
yapisini korumak icin bir ara¢ olarak ceza hukuku, siklikla tartismanin ¢ok fazla
merkezindedir.2

Kultirel olarak homojen bir toplumda ceza hukukunun amacini tanimlamak oldukg¢a kolay olabilir. BU-
yUk bir cogunlugu benzer kanaatleri ve inanglari paylastiginda vatandaslar, ceza hukukunun egemen
ahlaki dizeni korumak suretiyle toplumsal istikrari stirdiirmesini isteyebilirler. Toplum, gé¢ veya diger
faktorler nedeniyle artan bir kiltlrel cogulculugu tecriibe ettiginde ise, hukukun icerigini tanimlama
daha karmasik hale gelir. Bu durumda, belirli bir davranisin ahlaka aykiri niteligine odaklanmak so-
runludur, ¢linkl kultirel gogulculuk ahlaki yargilar Gizerinde uzlasmayi daha zor hale getirir. Ayrica
kanun koyucudan siklikla, ¢atisan ¢ikarlara, 6zellikle ¢cogunlugun geleneksel normlarin muhafaza
edilmesi talebine ve azinliklarin kendi gelenek ve deg@erlerinin daha genis taninmasina dair cagrisina
cevaplar vermesi istenir. Toplumsal btinligi muhafaza etmek igin kanun koyucu, bu gibi beklentileri
karsilamak icin yollar bulmak zorundadir.

Kultirel gogulculuk béylece ceza hukukunun mesruiyetine daha derinden bakmamizi gerektirir. Ege-
men ahlaki diizenin korunmasi hukuka tek tarafli bir yaklasim teskil edecek ve béylece hukuk yapici-
lar icin rehberlik edemeyecektir. Ceza hukukunu, dzellikle ¢ok kiltlirl ve/veya ¢ok dinli bir toplumun
hukukunu anlamak ve sekillendirmek icin, yapilacak tahlil esasen ceza hukukunun belirli degerleri
korudugu fikrine odaklanmamalidir. Agiktir ki her hukuk, degerleri, 6rneg@in yasami, saghgi, mulkiyeti
veya aileyi korumak igindir. Ne var ki ¢ok kiltirli bir toplumda suglari tanimlarken, korunan degerleri
belirlemek genellikle tartigmali bir konudur. Genis bir toplumsal uzlasmanin olmamasi, ceza hukuku-
nun koruyacagi degerlerin tespiti icin bir 6lclt belirlemeyi zorunlu hale getirir.

1 Krs. Horst Dreier, in: id./Eric Hilgendorf (ed.), Kulturelle Identitdt als Grund und Grenze des Rechts, 2008, s. 21 vd.
2 Krs. Tatjana Hérnle, NJW-Beil. 2014, 34 vd.; Joachim Renzikowski, NJW 2014, 2539 vd.
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B 1. Cezanin Onemi

Bu gibi bir él¢uta belirlemek icin éncelikle adli cezanin iglevini incelememiz gerekir.
Adli ceza bireyler arasindaki veya toplum ile birey arasindaki bir catismayi goésterir.
Bu nedenle ceza hukukunun tahlili, ceza hukukunun insanlar arasindaki iliskiyi du-
zenledigine dair oldukga acik bir gézlemle baslamalidir. Bir kimse belirli bir degeri
ihlal ettigi icin cezalandirildiginda, bunun sebebi bu degerin bir baskasi veya genel
olarak toplum i¢in dnemidir. Bu, yasam ve viicut bitinligi gibi yuksek sahsi deger-
ler s6z konusu oldugunda barizdir, fakat daha az sahsilesen degerlerde, 6rnegin
toplumsal kurumlarla iliskili degerlerde de ayni élciide gecerlidir. Bu degerleri ihlal
etmek suretiyle fail esasen baskalarini higce sayar. Bu saygisizlik sugun 6ziinde yer
alir. Degerler bu sekilde degil, bilakis onlarin bireyler veya bir butin olarak toplum
icin tasidiklari 8nem sebebiyle degerlidirler.

Buna gére adli ceza bu gibi 6zneler arasi ¢catismalar agisindan hangi islevi yerine getirmektedir? Bir
yandan adli ceza, 6nleyici, dolayisiyla ileriye déniik bir amag¢ glider: Ceza caydirici olarak hizmet
eder, ayrica suglunun —genelde yalnizca gegici de olsa- alikonulmasina yol acar. Diger yandan ceza
ddetici, geriye donlk bir amaci da gerektirir: Gegmisteki davranisin yanlis oldugunu agiklar ve suglu-
ya sert bir muamele yoluyla, haksizligin egemen olmayacagini ifade etmek suretiyle kamu gliveninin
yeniden tesisini amaglar.

Ceza bdylece ihlal edilen normun gecerliligini tasdikler ve bu suretle zarar géren kisinin hakkina
bagkalarinca saygi gésterilmesini teyit eder. Bu nedenle adli ceza, hem ileriye hem de geriye d6-
nuk bir ifade edici unsur tarafindan karakterize edilir. Ceza konusur. O bir kinama?, yani belirli bir
davranisin yanlis olduguna ve yanlis kalmaya devam ettigine ve ona misamaha edilmeyecegine
dair bir mesaj igerir.

Bariscil bir toplumsal birlikteligin bir &n kosulu olarak karsilikli saygiya odaklanmak, sug haline getirme
icin 6lcit bulma surecinde ilk 6nemli adimi olusturmaktadir. Ceza, 6zneler arasi gatismaya bir tepkidir
ve bu ¢atisma, failin bagkalarina karsi saygisizca davranmasindan kaynaklanir. Maddi ceza hukukunu
sekillendirmek icin 6zneler arasi ¢catismaya yol acan nedenlerin bdylece belirlenmesi gerekir.

M Ill. Kimlik ve Sosyal Dislanma

Ozneler arasi bu catismay! anlamak icin, insani refahin bilyik élgiide, bir insana
baskalarinca nasil davraniimasi gerektigine baglh oldugunu hatirlatmamiza ihtiyaci-
miz vardir. Bu, fiziksel siddet veya 6zel miilke zarar olaylarinda ¢ok daha barizdir.
Bu tiir suclar yalnizca bir norm ihlali olmayip, bir baska kisiye saygisizlik olusturur.*

Ne var ki bircok olayda ceza hukuku, éncelikli olarak sahsi ¢ikarlari koruyan davranistan ziyade yine
de toplumun genis kesimlerince ahlaken kabul edilemez gérllen davranisla, érnegin pornografi veya
dini degerlere sévmeyle ilgilenir. Her ne kadar bu tir bir ahlaki normun ihlali belirli bir kisiye zarar ver-
meye sebep olmazsa da yine de 6zneler arasi bir catisma teskil eder. Buradaki catisma esas olarak

3 Andrew von Hirsch/Andrew Ashworth, Proportionate Sentencing, 2005, s. 17 vd.
4 Krs. Michael Pawlik, Das Unrecht des Biirgers, 2012, s. 150.



bir kimlik catismasidir. Kimlige dair bu ¢atismalar, toplumsal birlikteligin 6n kosullarini ve bdylece
ceza hukukunun amacini anlamaya ydénelik degerli ipuglari sunar.

Cok kultdrla toplumlarin ortaya ¢ikisiyla birlikte bu tir kimlik catismalari giderek belirgin hale gelmek-
tedir. Bu ¢atismada ceza hukukunun rolind anlamak igin sosyal teoriden yararlanabiliriz. Honneth,
Hegerin ilk calismalarina dayali olarak géstermistir ki insan baskalarinca taninmaya giivenmektedir.
Bireysel kimlik daha ¢ok toplum i¢indeki etkilesimimizin bir sonucudur. Hayatimizi yagsamamiz igin 6z
gliven, 6z sayg! ve 6z benlik® gibi yalnizca baskalariyla olan etkilesimimiz araciligiyla edinebilecegi-
miz &zellikleri gelistirmeye ihtiyacimiz vardir. Toplumsal bir azinligin inang ve degerlerine, toplumsal
cogunlugun inang ve degerlerine nazaran degersiz veya daha asagi olarak muamele edildiginde, bu,
o azinh@in Gyeleri igin bilyik bir 1zdiraba neden olur. Otekilestirilen grup lyeleri kiigiik disirilmis
hissedecekler —sdmiirgeciligin gésterdiginden daha az olmayarak®— &z benliklerini kaybedebilecekle-
rdir. Bir deger bir kisinin kimliginin parcasi oldugunda ve digerleri bu degere saygi duymadiginda kigi
kendisini saygisizlik edilmis hissedebilir. Bu kimseye hukuken esit davranilsa, yani diger vatandas-
larla ayni haklara sahip olsa bile o yine de etkin bir sekilde toplumdan diglanabilir. Dolayisiyla bas-
kasinin temel inanglarina saygi gésterme, ona bir kisi olarak saygi gésterme demektir.” Bir cogunluk,
bir azinlik kimliginin deg@erini inkar ettiginde, bu azinligin Gyeleri, kendilerine, toplumun deger verilen
uyeleri olarak dikkate alinmadiklari hissi verilerek utandiriimis veya asagilanmis olabilir.®

B V. Kimlik ve Toplumsal Otekilestirme: Dini Degerlere Sévme
Kanunlari Ornegi

Dini degerlere sévmenin sug¢ haline getiriimesine dair AlIman hukukundaki mevcut
tartismalara kisa bir bakis, kimliklerin bu catismasinin érnek tegkil edecektir. Alman
Ceza Kanunu’na gére aleni olarak “baskasinin dinine veya ideolojisine kamu bari-
sini bozmaya elverisli bir sekilde sévmek” adli bir suctur.® Bu hiikim bireysel hisleri
korumay! amaclamamakta,’® fakat bir hosgéri ortamini tesvik etmektedir.' Ancak
glnimizde Alman Mahkemeleri bu sugun ¢ok sinirlayici bir yorumunu kabul etmek-
tedir; bdylece dini inanclar asagilama biy(k dl¢lide su¢ olmaktan ¢ikariimaktadir.

Tanimaya dair yukarida bahsedilen gézlemler 1s1ginda, 6zellikle dini inanglari tahkirin dogrudan bir
azinlik dinine, yani agirlikli olarak gé¢menler veya bagka bir toplumsal azinlik tarafindan amel edilen
bir dine kars! oldugu durumlarda dine hakaretin daha fazla su¢ olmaktan ¢ikarilmamasina iligkin iyi
nedenler mevcut olabilir. Bu tir tahkirler, yalnizca dogrudan bir dini inanca karsi degil, ayni zamanda

5 Axel Honneth, Kampf um Anerkennung, 1992, s. 209; krs. Georg Wilhelm Friedrich Hegel, Jenaer Rechtsphilosophie, 1969, s. 202 vd.
6 Mattias Iser, Recognition,in: Zalta (ed.), Stanford Encyclopedia of Philosophy, 2013.
7 Michael Pawlik, in: Festschrift Kiper, 2007, s. 421.

8 Marianne Moyaert, Etudes Ricoeuriennes/Ricoeur Studies, Vol. 2 No. 1 (2011), s. 88; Horst Dreier, in: id./Eric Hilgendorf (ed.), Kulturelle
|dentitét als Grund und Grenze des Rechts, 2008, s. 24 vd.

9 § 166 Abs. 1 StGB (Alman Ceza Kanunu).

10 Klaus Liderssen, Festschrift Trechsel 2002, s. 632; Michael Pawlik, in: Festschrift Kiper, 2007, s. 420; Thomas Fischer, Strafgesetzbuch,
2012, § 166 at 2.

11 BVerwG, NJW 1999, 304; OLG Karlsruhe, NStZ 1986, 363 (365), Joachim Renzikowski, in: Geddchtnisschrift Meurer, 2002, s. 187 vd.;
Theodor Lenckner/Nikolaus Bosch, in: Adolf Schénke/Horst Schréder, Strafgesetzbuch, 2010, Vor §§ 166 ff. at 2; krit. Tatjana Hérnle, in:
Henning Rosenau/Sangyun Kim (ed.), Straftheorie und Strafgerechtigkeit, 2010, s. 221 vd.

12 Krs. Joachim Renzikowski, in: Geddchtnisschrift Meurer, 2002, s. 180; Michael Pawlik, in: Festschrift Kiper, 2007, s. 419.
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bir batun olarak ilgili azinliga karsi olarak algilanabilir.’® Dini inanglara hakaretler bizatihi kisinin bir
dini icra hirriyetini sinirlamazken,™ bunlarin asagilama ve toplumsal dislama potansiyeli kiigim-
senmemelidir. Toplumda baris¢il bir birliktelik, vatandaslar arasinda asgari bir karsilikli saygiyi, bir
“karsilikh tanima toplulugunu” gerektirir.'s Karsilikli saygiyi tesis i¢in fiziksel batinlige ve baskala-
rinin mulkiyetine saygi yeterli degildir. Sayginin bu tir sinirli bir idraki, insanoglunun yiiksek diizey-
deki dayanigsmasini gérmezden gelecektir.'® Bireyler olarak, sirekli baskalarina glveniriz, kimligimiz
toplumsal etkilesimle olusmaktadir'” ve yasam kalitemiz biyuk 6él¢lide kendi toplumumuzda degerli
Uyeler olarak kabul edilip edilmedigimize baghdir. Birinin dini kimligi nedeniyle asagilanmasi ve ikinci
sinif olarak muamele gérmesi izdiraba yol acar. Elbette bu, kasti asagilayici muameleye karsi temel
bir koruma saglamaya donik, kisisel tahkire karsi kanunlar i¢indir.”® Ancak bu kanunlar normalde
belirli bireylerin asagilanmasiyla sinirlanmistir.’® Eger bu tir yasaklar tim dini gruplarin tahkirine
yayllmazsa ve tahkir edici davranis bir grubun toplumsal dislanmasina katki saglamaya dair gercekgi
bir potansiyele sahipse, dini degerlere sévme kanunlarinin asiri dar yorumu sorunlu gézikmektedir.

W V. Kimligin Reddi ve insani Izdirap

Ceza hukukunu bir tanima ¢atismasi olarak anlamak, hukukun amacini ahlakin veya
degerlerin korunmasina indirgememeyi gerektirir. Eger ceza hukukun amaci, insan-
lar arasindaki iliskiler icin temel kurallar saglamaksa bir ahlak normunun veya bir
degerin toplumsal iligkiler icin dneminin ne oldugunu sormak zorundayiz.

Boyle yaparak bireysel haklar ile kolektif olanlar arasinda yanlis bir ikilem olusturuimamalidir.?° Birey-
sel haklarin korundugunu gérme arzusu, bencil ve asosyal bir kisiligin 6ziinde iyi olabilecegi fikrinden
kaynaklanmamaktir. Bireysel 6zerkligin ardindaki mantik, bireysel kendini tatmini saglamadir. Birey-
sel kendini tatmin kesinlikle degerlidir, ¢linkl bir yanda bireysel inanglarimiz ve diger yanda toplumsal
yUkimlUliklerimiz arasindaki celiski nahostur ki bu kendimizi tekzip etmeye zorlar.?' Fakat eger bu
inang ve arzular kimligimizin temel parcalarini olusturuyorsa —6zellikle diinyayla olan iliskimizi anla-
mamiza imkan sagdlayan inanglar?® —o zaman bu kimlik olusturucu unsurlar ile kanuni yakimlGltkler
arasindaki celiski yalnizca nahos degil, fakat aci verici olabilir ve keza kisiligi yok edebilir. Béylece
hukukun baslica odak noktasi kisisel hirriyeti genisletme arzusu degil, fakat insani 1zdirabi azalt-
madir. Bireysel haklari 1zdirabi sinirlamayl amaglayarak ¢oéziimlemek, hukuku bireysel ve kolektif

13 Fakat krs. Joachim Renzikowski, in: Geddchtnisschrift Meurer, 2002, s. 185 vd.; Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (ed.), Kulturelle
Identitét als Grund und Grenze des Rechts, 2008, s. 333 vd.; id., in: Henning Rosenau/Sangyun Kim (ed.), Straftheorie und Strafgerechtigkeit,
2010, s. 222 vd.

14 Michael Pawlik, in: Festschrift Kiper, 2007, s. 425; Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (ed.), Kulturelle Identitét als Grund und
Grenze des Rechts, 2008, s. 333.

15 Kurt Seelmann, in: Siep/Gutmann/Jakl/Stédler (ed.), Von der religidsen zur sékularen Begriindung staatlicher Normen, 2012, s. 179
(,Anerkennungsgemeinschaft”).

16 Michael Pawlik, in: Festschrift Kiper, 2007, s. 426; krit. Tatjana Hérnle, in: Henning Rosenau/Sangyun Kim (ed.), Straftheorie und
Strafgerechtigkeit, 2010, s. 223.

17 Krs. Axel Honneth, Das Recht der Freiheit, 2011, s. 70 vd.
18 Krs. Knut Amelung, Die Ehre als Kommunikationsvoraussetzung, 2002, s. 56 vd.

19 Michael Pawlik, in: Festschrift Kiper, 2007, s. 422; krs. Kurt Seelmann, in: Siep/Gutmann/Jakl/Stédler (ed.), Von der religidsen zur sékularen
Begrindung staatlicher Normen, 2012, s. 179.

20 Krs. Gerhard Droesser, Annual Review of Law and Ethics, 22 (2014), s. 17.

21 Krs. Charles Taylor, Multikulturalismus und die Politik der Anerkennung, 1993, s. 16 vd.; Michael Pawlik, in: Festschrift Kiper, 2007, s. 423;
Axel Honneth, Das Recht der Freiheit, 2011, s. 71 vd.

22 Tatjana Hémle, in: Horst Dreier/Eric Hilgendorf (ed.), Kulturelle Identitét als Grund und Grenze des Rechts, 2008, s. 318 vd.



arasindaki kategorik bir catisma olarak anlamlandirmanin hatal oldugunu gérmemize imkan verir.2®
Bireysele odaklanma, bencil bir bireyin toplum Gzerinde 6nceligi demek degildir. Bireysel ve kolektif
birbirine baghdir.2* Bireyler istikrarli bir toplumsal yapi ihtiyaci icindedir, fakat toplumsal yapilar da
bireyi barindirmaya ihtiya¢ duyar. Egemen bir ahlaki diizeni koruma ¢ogunlugun istikrara dair bir ar-
zusunu yansitirken, bu istikrar arayisi, toplum kendi azinliklarinin kimligine saygi duyma ve bdylece
bireysel 1zdiraba dikkat cekme yetenegini ortaya koymadikga beyhude olacaktir. Bireysel haklara
odaklanma bu ilgiyi yansitir.

B VI. Ceza Hukukunun Odak Noktasi Olarak Empati

Sucun baskasina veya baskalarina yoénelik bir tanimanin reddini olusturmasi itibariy-
le, adli cezayla ifade edilen kinama, toplumun yalnizca sug fiilini onaylamamasi degil,
fakat failin magdura saygi duymamasi hakkinda da bir ayiplamadir. ifade edildigi gibi
hukuku harekete geciren baslica sey, insani izdirabi énleme arzusudur. Bu yizden
fail sucu dolayisiyla, yalnizca kanuni bir normu ihlal ettigi icin degil, fakat kendi sug
fiilinden dogan veya dogabilecek 1zdiraba saygisizlik gésterdigi icin cezalandirilir.

Oyleyse adli ceza 6ncelikle karsilikli tanimanin temel 6n kosuluyla ve dolayisiyla barisgil bir top-
lumsal birlikteligin 6n kosuluyla uyumsuz bir zihniyete tepki verme olarak ortaya ¢ikar. Bagkalarinin
1zdirabini gérmezden gelme kinamayi gerektirir ¢clinkd bdyle bir umursamama hemcinsi insanin
duygularina ilgi eksikligini gésterir: Empati eksikligi.2> Rorty'nin isaret ettigi gibi, karsilikli saygi ve
dolayisiyla toplumsal birliktelik sebebin sonucu olmaktan ¢ok empatinin sonucudur,?® yani baska-
larinin da seving ve aciyi bizim yaptigimiz gibi tecrliibe ettiklerini anlama kabiliyetidir. Empatinin
karsilikli tanimanin temelinde ve bdylece hukukun 6zunde yer aldigi idrak edildiginde, adli cezanin
oncelikle empati eksikligine bir cevap oldugu belirgin hale gelir. Hemcinsi insanin 1zdirabini gor-
mezden gelme — onlarin asagilanmasini ve toplumsal dislanmalarini gérmezden gelme dahil- top-
lumsal birlikteligin en temel én kosulunu zayiflatir ve bu nedenle toplumdan agik bir karsilik, yani
ceza gerektirir.

B VII. Empatinin Normatif Alakasinin Sinirlari

insani 1zdirap, hukuku anlamak ve kavramsallastirmak igin cok énemliyken, bu bir
davranigin su¢ haline getiriimesi icin yalnizca analitik bir baglangi¢c noktasi olabilir.
Aciktir ki insani 1zdirap bizatihi kanuni yasaklamalar icin yeterli bir él¢it olusturma-
maktadir. Bireysel duyarliliklar bir kisiden digerine degisir.?’ Bir baskasini glicendir-
meyebilecek bir davranis disinmek zordur. Yine de her kanuni dizen, toplumsal
yasami duzenlemek igin acgik bir normatif rehber ve bdylece bir objektif kurallar ¢er-
cevesi saglamak zorundadir. Eger hukuk &ncelikle siibjektif duygulara odaklansaydi,

23 Peter Cane, The Journal of Ethics (2006) 10, 21 (37).

24 Krs. Rainer Zaczyk, Selbstsein und Recht, 2014, s. 62 vd.

25 Krs. Michel Dupuis, Etudes Ricoeuriennes/RicoeurStudies, Vol. 1 No. 1 (2010), s. 13 vd.

26 Richard Rorty, Wahrheit und Fortschritt, 2000, s. 260.

27 Kurt Seelmann, in: Miiller-Dietz/Miiller/Kunz/Radtke/Britz/Momsen/Koriath (ed.), Festschrift fir Heike Jung, 2007, s. 896.
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6ngorilmez hale gelirdi ki baskalarinin duygulari kesin bir sekilde nadiren tahmin
edilebilir. Bu nedenle kanuni belirlilik agisindan davranisin, magdurun duygularina
bagli olarak sug¢ haline getiriimesi hayli sorunlu olurdu.®

Ustelik eger ceza hukuku miimkiin oldugu élciide negatif duygulari énlemeye tesebbiis etseydi, bu
esasen celiskili olurdu. Ceza hukuku ve ceza, bizatihi izdiraba sebep olur. Bu nedenle anormal bir
davranigi sug haline getirme kararinin insani 1zdirabl dnlemeyi amaclayacagi zaman, bu karar ayni
zamanda sug haline getirmenin ve cezanin negatif sonuglarinin keskin bir farkindaligini da gésterme-
lidir. EGer devlet ceza hukukunu, 1zdirabin veya duygusal bozuklugun asgari sekillerini dahi énlemek
Uzere kullanirsa, bu blyik ihtimalle toplumsal baris ve istikrara hizmet etmekten ziyade bunlara
zarar verecekiir.

Nihayet killtUrel ve dinsel olarak ¢ogulcu bir toplumda, duygusal bozukluk veya glicenme tek basina
kanuni yasaklamalari ¢ok zor mesrulagtirabilir. Bariscil bir birliktelik vatandaglarin, temelde farkl gé-
rislere sahip ve farkl gelenekleri uyguluyor oldugunda dahi diger vatandaslara miisamaha etmeye
hazir olmasini gerektirir.?® Béylece kdltir ve inanglarin farkliliklarinin sebep oldugu giicenme haksiz
olarak kabul edilemez ve bu nedenle yasaklari ve cezayl mesrulagtiramaz. Aksi takdirde kdltirel ve
dinsel cogulculuk daha fazla mimkin olmaz.*°

Sonug olarak insani 1zdirap ve empati ceza hukukunun ve cezanin iglevini anlamak igin gerekli
oldugu halde, bunlar hukukun sekillendiriimesinde yeterli bir rehberlik saglamaz.®' Hi¢ kimse hu-
kukun 1zdiraba karsi kapsaml bir koruma saglamasini bekleyemez. Gerek fiziksel gerekse duy-
gusal izdirap insan yasami i¢in kacinilmaz bir tecribedir. Bu, 1zdiraba kaza degil, fakat kasith bir
insan hareketi, 6rn. mesleki iliskilerdeki keskin bir elestiri®2 veya 6zel iliskilerde yakin givenin ihlali
sebep oldugunda genellikle dogru olacaktir. Ancak gerek magdurlarin gerekse cezalandirilan fa-
illerin duygularina, 6zellikle onlarin 1zdirabina dikkat etme, bize ceza hukukunun uygunlugunu ve
toplumsal etkisini her zaman sorgulamak gerektigini hatirlatmaktadir. Belirli bir cezai yasagin insan
cikarlarini hangi élcide ilerletece@ini sormak gerekir. Adli ceza yoluyla verilen izdirabin ezasi, ba-
zen toplumsal diizenin korunmasi igin gerekli olabilir, fakat bdyle bir 1zdirap yalnizca iyi bir sebeple
birlikte verdirilmeli ve yaptirnm uygulanan davranisin agirhgina denk olmalidir. Bu nedenle kanun
koyucularin su¢ haline getirme icin objektif sebepler, yani nihai olarak insan refahina katkida bulu-
nan sebepler tespit etmeleri gerekir.

B VIIl. Suc Haline Getirme Sebeplerini Belirleme

Belirli bir davranigin toplumsal kinamay tahrik etmesi ve suc haline getirmeyi icap
ettirmesi halinde, bunun toplumun veya onun bir Gyesinin ¢ikarlarini ihlal edip etme-
digi ve hangi 6lclde ihlal ettigi dikkatle irdelenmelidir. Ancak belirli bir davranigin bir

28 Michael Pawlik, in: Festschrift Kiper, 2007, s. 420 vd.; Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (ed.), Kulturelle Identitét als Grund und
Grenze des Rechts, 2008, s. 334; Kurt Seelmann, in: Siep/Gutmann/Jakl/Stédler (ed.), Von der religidsen zur sdkularen Begrindung staatlicher
Normen, 2012, s. 177.

29 Krs. Andrew von Hirsch, Fairness, Verbrechen und Strafe: Strafrechtstheoretische Abhandlungen, 2005, s. 119 ff.; id., in: id./Seelmann/
Wobhlers (ed.), MediatingPrinciples, 2006, s. 98 vd.

30 Kurt Seelmann, in: Miiller-Dietz/Miller/Kunz/Radtke/Britz/Momsen/Koriath (ed.), Festschrift fir Heike Jung, 2007, s. 897.
31 Krs. Michael Pawlik, in: Festschrift Kiper, 2007, s. 421.
32 Tatjana Hémle, in: Henning Rosenau/Sangyun Kim (ed.), Straftheorie und Strafgerechtigkeit, 2010, s. 223.



sekilde toplumsal baris ve istikrari tehdit edebilecedi gibi olgusal olarak dayanaksiz
iddialar, cezanin mesrulastiriimasi icin yeterli degildir. Toplumsal yasamin karmasik-
hg! ve 6zellikle davranigin sug¢ haline getiriimesi sezgi sorunlari olarak birakilamaz.
Sug haline getirme olgudan ziyade sezgiye dayandiginda, kliselerin ve ényarginin
kanun yapmay! ve adli uygulamay etkilemesine, bdylece ayirimci ve keyfi ceza riski
olusturmaya izin verilmis olur. Bu nedenle belirli bir davranigi sug haline getirmeye
karar vermeden 6nce, kanun koyucu bu davranigin insan ¢ikarini ihlal ettigini belirle-
meye ve tecriibi olarak bu iddianin dogrulugunu ispatlamaya ihtiya¢ duyacaktir.

Ne var ki insan refahi icin cezai yasaklari ihdas etme, salt kiltirel normlarin, érn. bireysel ¢ikarla-
rin ilerlemesine hi¢ veya en azindan 6ncelikli olarak hizmet etmeyen normlarin énemsizligini ifade
etmez. Herhangi bir potansiyel zarardan bagimsiz olarak toplumun genis kesimleri belirli davranis
sekillerini kabul edilemez olarak algilayabilir ve bdylece bunlari ciddi bicimde rahatsiz edici ve say-
gisiz olarak degerlendirebilir. Ornegin dine yénelik ciddi tahkirler, cenazelerin bozulmasi veya por-
nografinin belirli sekilleri zikredilebilir. Elbette yasaklar, yalnizca baskalarindan farklilik, érn. farkl bir
din, siyasi inan¢ veya kiltirin sebep oldugu bir duygusal rahatsizlik araciligiyla mesrulastirilamaz.
Aksi takdirde hukuk etkin bir toplumsal hosg6riisizligu desteklemis olur. Yine ayni sekilde hukuk,
toplumsal birlikteligin, anahtar ahlak normlarinin belirli bir dlizeydeki istikrarini gerektirdigi olgusuna
godzlerini kapatamaz.® Bireyler diinyadaki yerlerini anlamak ve onun igindeki yasamlarina bir rehber
bulmak icin kilturel bir kimlige ihtiya¢c duyar.34

Bdyle bir istikrari korumak i¢in cogulcu bir toplumun hukuku, siklikla vatandaglarin kimligini koruma
ile baskalarina yonelik hosgoriyu sirdirme arasindaki zor bir dengede seyretmek zorundadir. Do-
layisiyla hosgorl, gerek bir kisinin kimligini gerekse digerlerinin kimliklerini korumanin én kosulunu
sekillendirmesi itibariyle iki pargalidir. Daha énce agiklandigi gibi su¢ tanimayi reddetmedir, yani
saygl duymayi reddetmedir, bu da gosteriyor ki tek dayanagi yalnizca toplum kesimlerinin ahlaki
duygularini rahatsiz etme olan bir davranigi su¢ haline getirme i¢in normalde kiguk bir yer mevcut
olacaktir. Bu, esasen azinliklar toplumsal ¢cogunlugun ahlak yargilarina uymaya zorlayabilecek, bazi
vatandaslarin digerlerinin Gzerindeki kiltirel Gstinligund ifade edecektir. Bir kisinin kendi ahlak yar-
gilarinda, baskalarinin ahlak yargilarina saygi duymayarak israr etmesi toplumsal bitinlige uygu-
lanabilir bir yol olamaz. Sonug¢ olarak toplumsal azinliklarin ahlaki inanglarina saygisiz gérinmemek
icin hukukun ahlaka aykir fakat zararsiz bir davranisi sug haline getirmede génilsiiz olmasi gerekir.
Asgari bir gereklilik olarak, bir davranis yalnizca yaygin bir sekilde saygisiz olarak degerlendirildigi®
ve bu degerlendirmenin hakim toplumsal grubun inang ve ¢ikarlariyla sinirlanmis olmadigi® élgliide
sug haline getirmeye acik olmalidir.

Ayrica genis kabul géren ahlak normlarinin her ihlalinin, bu ihlal bagkalarina saygisizlik olustursa
dahi adli bir sug haline getirilmesi gerekmez. Ornegin cogu durumda yalan sdylemek, yalan salt 6zel
bir iligkide sdylenmis olsa dahi ahlaken yanlis olabilir. Ancak sirf yalanlari su¢ haline getirmek, ¢zel

33 Kurt Seelmann, in: Siep/Gutmann/Jakl/Stadler (ed.), Von der religiésen zur sékularen Begriindung staatlicher Normen, 2012, s. 180,
,Orientierungsgewissheit” terimini kullanmaktadir; krs. Binding, Die Normen und ihre Ubertretungen, c. 1, 1916, s. 372 vd.; Cornelius Prittwitz,
Strafrecht und Risiko, 1993, s. 250; Ginter Stratenwerth, Schweizerische Zeitschrift fir Strafrecht 1997, 86 (91); Roland Hefendehl, Kollektive
Rechtsgiiter im Strafrecht, 2002, s. 56 vd.

34 Charles Taylor, Quellen des Selbst, 1996, s. 55; Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (ed.), Kulturelle Identitét als Grund und
Grenze des Rechts, 2008, s. 318.

35 Krs. Andrew Simester/Andrew von Hirsch, Legal Theory 8 (2002), s. 275 vd.; Andrew von Hirsch, Fairness, Verbrechen und Strafe:
Strafrechtstheoretische Abhandlungen, 2005, s. 116; Giinter Stratenwerth, in: id./Seelmann/Wohlers (ed.), Mediating Principles, 2006, s. 161
vd; Kurt Seelmann, in: Miiller-Dietz/Miller/Kunz/Radtke/Britz/Momsen/Koriath (ed.), Festschrift fir Heike Jung, 2007, s. 900 vd.

36 Krs. Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (ed.), Kulturelle Identitét als Grund und Grenze des Rechts, 2008, s. 331.
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yasamin genis alanlarini potansiyel ceza sorusturmasi tehdidi altina sokar, bdylece 6zel iligkilerin
gayri resmi ve sinirsiz karakterini engeller.®” Benzer degerlendirmeler sirf sézlesme ihlallerinin sug
haline getirilmesi i¢in de gegerlidir. Béyle bir sug¢ haline getirme muhtemelen birgok mesru piyasa ak-
térinu ekonomik risk Ustlenmeden alikoyacaktir. Bu 6rnekler géstermektedir ki ahlaka aykiri davra-
niglara karsi cezai yasaklarin kullanimi, adli ceza tehdidinin bizatihi neden olacag toplumsal olarak
zararli neticeler agisindan her zaman sorgulanmalidir.

Ancak bazi ahlak normlari —6rnegin bir cenaze térenine saygi- dyle temel algilanir ki onlarin ihlali
yalnizca toplumsal kinamaya neden olmaz fakat normal olarak ayni zamanda bu davranisa dogru-
dan maruz kalanlarin ciddi olarak rahatsiz edildiklerini hissetmelerine sebep olur. Bu bazi durumlarda
yasaklar gerektirebilirse de kanun koyucular ve hakimler, sirf duygusal rahatsizligin yine de insani
1izdiraba yeterli olmadigini ve dolayisiyla agir cezalar celp etmemesi gerektigini kendilerine hatirlat-
malidirlar. Ayrica kanun koyucu s6z konusu davranisin mesru olup olmadigi, 6rnegin toplumsal veya
dini olarak onu uygulayanlarin ¢ikarina olup olmadigi sorusunu her zaman dikkatlice degerlendirme-
lidir. Salt glicendirme veya duygusal rahatsizlik davranisi yasaklamaya ve eger mesru nedenlerle
ikincisi baskalari igin hakiki bir Sneme sahipse su¢ haline getirmeye yeterli olmamalidir. Aksi halde
ceza hukuku 6nlemeyi amacladigindan daha fazla 1zdirap Uretebilir.

Ancak yukarida agiklandig gibi bir davranigin agirligir ve dolayisiyla kinanabilirligi, eger yalnizca
duygusal olarak ondan etkilenenleri rahatsiz etmiyor, fakat onlari ayni zamanda baskalarinin gézln-
de asagiliyor ve onlarin toplumsal diglanmalarina katki sagliyorsa degisebilir. Bu nedenle toplumsal
bltinltgun yararina bazen toplumsal bir azinligin kilturel kimligine ¢cogunlugun kdlturel kimliginden
daha genis bir kanuni koruma saglamak gerekli olabilir. Su¢ haline getirme hususu 6zellikle belirli
bir davranisin toplumsal bir grubun toplumsal dislanmasina katki saglamay! amagladigi durumlarda
makul hale gelir.%®

Nihayet sug haline getirmeyi ve cezayi mesrulastirmak igin belirli bir zarar arandiginda, bu zarar tam
olarak faile ytklenebilir olmalidir. Adaletin temel bir geregi olarak bir kimse sorumlu olmadigi bir zarar
icin cezalandiriimamalidir. Bu ilkeyi 6zellikle dinsel veya kdltirel farkliliklardan kaynaklanabilecek
toplumsal gerginlikler s6z konusu oldugunda hatirlamak énemlidir. Belirli bir davranis basit¢e baska-
larinin 6fkesini tahrik etmesi ve bdylece siddete veya siddet tehdidine yol agmasi sebebiyle sug hali-
ne getiriimemelidir. Aksi takdirde bagkalarinin hogsgérisizItgu ve siddeti igin tartismali bir davranigin
faili etkin bir sekilde cezalandirilabilecektir. Sug haline getirme ve ceza, baskalarinin haksiz davranisi
Uzerine degil, yalnizca failin davraniginin miindemi¢ haksiz niteligi Gzerine kurulabilir.®® Eger kanun
koyucular ve mahkemeler bu ilkeden ayrilirlar ve bdylece toplumun hosgérisiz ve saldirgan kesim-
lerinin, toplumsal olarak kabul edilen davranigin sinirlarini belirlemelerine izin verirlerse ¢ok kalturld
bir toplumda baris ve batiinlik ciddi bir sekilde zarar gdrebilecektir.

37 Andreas von Hirsch, in: id./Seelmann/Wohlers (ed.), Mediating Principles, 2006, s. 106 vd.
38 Krs. Tatjana Hérnle, NJW 2012, 3415 (3417).

39 Krs. Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (ed.), Kulturelle Identitét als Grund und Grenze des Rechts, 2008, s. 326; id., in: Henning
Rosenau/Sangyun Kim (ed.), Straftheorie und Strafgerechtigkeit, 2010, s. 220 vd.: id., NJW 2012, 3415 (3417).
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B Shaping the criminal law requires a prior understanding of its purpose and hence of
criminal punishment. Identifying this purpose becomes particularly pressing when
defining law in a multicultural and multi-religious society. For here, in order to pre-
serve social peace, the criminal law must ensure that it is not leading or contributing
to a marginalisation and social exclusion of minorities. Achieving the latter objective
requires a careful analysis of the criminal law’s function.

B |. From cultural homogeneity to cultural pluralism

In many countries nowadays, not least in Germany, we are witnessing discussions
about the foundations of society and how, within an increasingly multicultural popula-
tion, we can preserve the necessary minimum of social cohesion.'As an instrument
to protect society’s core normative structure, the criminal law is often very much at
the centre of debate.?

In a culturally homogeneous society, defining the purpose of the criminal law might be rather straight-
forward. When the vast majority of citizens share similar convictions and beliefs, they are likely to
demand that the criminal law preserve social stability by protecting the prevailing moral order. De-
fining the law’s content becomes more complex when society, because of migration or other factors,
experiences increasing cultural pluralism. In this case, focusing on the immoral nature of certain
behaviour is problematic, because cultural pluralism makes consensus on moral judgements more
difficult. Furthermore, the legislator is called upon to provide answers to often conflicting interests,
notably the majority’s request to preserve conventional norms and minorities’ call for wider recog-
nition of their customs and values. To preserve social cohesion, the legislator has to find ways to
accommodate such expectations.

Cultural pluralism thus requires us to look deeper into the justification of the criminal law. The
protection of the prevailing moral order would constitute a one-sided approach to the law and thus
fail to provide guidance for lawmakers. To understand and shape the criminal law, in particular the
law of a multicultural society and/or multi-religious society, the analysis should not focus primarily
on the idea that the criminal law protects certain values. Obviously, every law is meant to protect
values, for example life, health, property, or family. When defining criminal offences in a multicultur-
al society, however, determining protected values is often a controversial issue. The lack of broad
societal consensus makes it necessary to identify criteria for the designation of the values that the
criminal law shall protect.

1 Cf. Horst Dreier, in: id./Eric Hilgendorf (ed.), Kulturelle Identitét als Grund und Grenze des Rechts, 2008, p. 21 ff.
2 Cf. Tatjana Hérnle, NJW-Beil. 2014, 34 ff.; Joachim Renzikowski, NJW 2014, 2539 ff.



B |l. The significance of punishment

In order to identify such criteria, we must first examine the function of criminal pun-
ishment. Criminal punishment exposes a conflict between individuals, or between
society and an individual. Therefore, an analysis of the criminal law should start with
the rather self-evident observation that the criminal law regulates behaviour between
people. When someone is punished for having injured a specific value, it is because
this value is of significance to somebody else or to society at large. This is obvious
in the case of highly personal values, such as life and bodily integrity, but equally
valid for less personalised values, for example values related to social institutions.
By injuring such values, the offender essentially disrespects others. This disrespect
is at the core of crime. Values are not valuable as such but instead because they are
of significance for individuals or for society as a whole.

What function then does criminal punishment fulfil with regard to such intersubjective conflicts? On
the one hand, criminal punishment pursues a preventive, hence forward-looking objective: punish-
ment serves as a deterrent, furthermore it leads to an — albeit normally only temporary — incapaci-
tation of the offender. On the other, punishment also entails a retributive, retrospective objective: it
makes clear that past behaviour was wrong, and, through harsh treatment of the offender, aims to
re-establish public trust by making it clear that injustice will not prevail.

Punishment thus confirms the validity of the injured norm and thereby affirms the right of the injured
person to be respected by others. Therefore, criminal punishment is characterised by an expressive
element, both forward- and backward-looking. Punishment speaks. It contains censure,®i.e., a mes-
sage that certain behaviour was and remains wrong and that it will not be tolerated.

The focus on mutual respect as a precondition for peaceful social coexistence constitutes a first
important step in the process of finding criteria for criminalisation. Punishment is a reaction to an
intersubjective conflict, and this conflict results from the fact that the perpetrator acted disrespectfully
towards others. In order to shape the substantive criminal law, one has thus to identify reasons that
lead to intersubjective conflict.

B 1l Identity and social exclusion

In order to understand this intersubjective conflict, we need to remind ourselves that
human well-being largely depends on how a human being is treated by others. This
is rather obvious in cases of physical violence or damage to private property. Such
crimes are not only a violation of a norm but constitute disrespect for another person.*

In many cases, however, the criminal law is not concerned with behaviour that primarily protects
individual interests but rather behaviour that is nevertheless deemed morally unacceptable by large
parts of society — for example pornography or blasphemy. Although a violation of such a moral norm
does not lead to harm to a specific person, it still constitutes an intersubjective conflict. The conflict

3 Andrew von Hirsch/Andrew Ashworth, Proportionate Sentencing, 2005, p. 17 f.
4 Cf. Michael Pawlik, Das Unrecht des Biirgers, 2012, p. 150.
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here is primarily one ofidentity. These conflicts about identity offer valuable clues towards under-
standing the preconditions of social coexistence and thus the purpose of the criminal law.

With the advent of more multicultural societies, such conflicts of identity are becoming increasingly
relevant. To understand the criminal law’s role within this conflict, we can draw on social theory. As
Honneth, building on early work of Hegel, demonstrates, human beings rely on recognition by others.
Individual identity is very much a result of our interaction within society. To live our lives, we need to
develop self-confidence, self-respect, and self-esteem,® features that can only be acquired through
our interaction with others. When the beliefs and values of a social minority are treated as worthless
or inferior to the beliefs and values of the social majority, this causes much misery for the members of
that minority. Members of the marginalised group will feel degraded and —not least as demonstrated by
colonialism® — they might even lose their self-esteem. When a value is part of a person’s identity and
others disrespect this value, the person himself can feel disrespected. Even if this person is treated as
equal under the law, i.e., has the same rights as other citizens, he can still be effectively excluded from
society. Thus, respecting the fundamental beliefs of the other means respecting him as a person.’
When a majority denies the value of a minority’s identity, members of this minority might be ashamed
or humiliated, giving them the feeling that they are not considered valuable members of society.

H |V. Identity and social marginalisation: the example
of blasphemy laws

A brief look at current discussions within German law on the criminalisation of blas-
phemy will serve to exemplify this conflict of identities. According to the German
criminal code, it is a criminal offence to publicly “defame the religion or ideology
of others in a manner that is capable of disturbing the public peace.” This provi-
sion is not intended to protect individual feelings' but to promote a climate of toler-
ance.'"However, the German courts nowadays favour a very restrictive interpretation
of this offence; thereby, insult to religious beliefsis widely decriminalised.?

In the light of the aforementioned observations on recognition, there maybe good reasons not to
further decriminalise defamation of religion, particularly in cases where an insults to religious beliefs
are directed against a minority religion, i.e., a religion predominantly practiced by migrants or by an-
other social minority. Such insults can be perceived not only as directed against a religious belief but

5 Axel Honneth, Kampf um Anerkennung, 1992, p. 209; cf. Georg Wilhelm Friedrich Hegel, Jenaer Rechtsphilosophie, 1969, p. 202 ff.
6 Mattiaslser, Recognition,in: Zalta (ed.), Stanford Encyclopedia of Philosophy, 2013.
7 Michael Pawlik, in: Festschrift Kiper, 2007, p. 421.

8 Marianne Moyaert, EtudesRicoeuriennes/Ricoeur Studies, Vol. 2 No. 1 (2011), p. 88 ; Horst Dreier, in: id./Eric Hilgendorf (ed.), Kulturelle
Identitét als Grund und Grenze des Rechts, 2008, p. 24 f.

9 § 166 Abs. 1 StGB (German Penal Code).

10 Klaus Liderssen, Festschrift Trechsel 2002, p. 632; Michael Pawlik, in: Festschrift Kiper, 2007, p. 420; Thomas Fischer, Strafgesetzbuch,
2012, § 166 at 2.

11 BVerwG, NIW 1999, 304; OLG Karlsruhe, NStZ 1986, 363 (365), Joachim Renzikowski, in: Gedéchtnisschrift Meurer, 2002, p. 187 f.;
Theodor Lenckner/Nikolaus Bosch, in: Adolf Schénke/Horst Schréder, Strafgesetzbuch, 2010, Vor §§ 166 ff. at 2; crit. Tatjana Hérnle, in:
Henning Rosenau/Sangyun Kim (eds.), Straftheorie und Strafgerechtigkeit, 2010, p. 221 f.

12 Cf. Joachim Renzikowski, in: Gedéchtnisschrift Meurer, 2002, p. 180; Michael Pawlik, in: Festschrift Kiper, 2007, p. 419.



also against the respective minority at large.'®*While insults to religious beliefs in themselves do not
restrict a person’s freedom to practice a religion, one should not underestimate their potential for
humiliation and resultant social exclusion. A peaceful coexistence within society requires a minimum
of mutual respect between citizens, a “community of mutual recognition.”'®For the establishment of
mutual respect, it is not sufficient to respect the physical integrity and property of others. Such a lim-
ited understanding of respect would ignore the high level of interdependence of human beings.'®As
individuals, we constantly rely on others, our identity is forged through social interaction,'” and the
quality of our life largely depends on whether we are accepted as valuable members within our so-
ciety. Being denigrated and treated as inferior because of one’s religious identity leads to suffering.
Of course, it is for the laws against personal insult to provide primary protection against intentionally
humiliating treatment.'® However, these laws are normally confined to the degradation of specific
individuals.™If such prohibitions do not extend to the defamation of entire religious groups and if
defamatory behaviour has the realistic potential to contribute to the social exclusion of a group, an
overly narrow interpretation of blasphemy laws seems problematic.

B V. Denial of identity and human suffering

Understanding the criminal law as a conflict of recognition requires that one should
not reduce the law’s purpose to the protection of morals or values. If the criminal
law’s aim is to provide basic rules for the relations between people, we must ask why
a moral norm or a value is relevant for social relations.

In doing so, one should not construe a false dichotomy between individual rights and the collec-
tive.2The desire to see individual rights protected does not emanate from the idea that an egoistic
and unsocial personality might be something intrinsically good. The rationale behind individual
autonomy is the enabling of individual self-fulfilment. Individual self-fulfilment is valuable precisely
because a contradiction between our individual beliefs on the one hand and our social obligations
on the other is unpleasant, as it forces us to contradict ourselves.?'But if these beliefs and desires
constitute core parts of our identity — in particular beliefs that allow us to understand our relation-
ship with the world?2 — then a contradiction between these identity-forging elements and legal
obligations is not only unpleasant but can be painful and even destroy one’s personality. Thus, the

13 But cf. Joachim Renzikowski, in: Gedéchtnisschrift Meurer, 2002, p. 185 f.;Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (eds.), Kulturelle
Identitét als Grund und Grenze des Rechts, 2008, p. 333 f.; id., in: Henning Rosenau/Sangyun Kim (eds.), Straftheorie und Strafgerechtigkeit,
2010, p. 222 f.

14 Michael Pawlik, in: Festschrift Kiiper, 2007, p. 425; Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (eds.), Kulturelle Identitét als Grund und
Grenze des Rechts, 2008, p. 333.

15 Kurt Seelmann, in: Siep/Gutmann/Jakl/Stédler (eds.), Von der religidsen zur sékularen Begriindung staatlicher Normen, 2012, p. 179
(,Anerkennungsgemeinschaft’).

16 Michael Pawlik, in: Festschrift Kiper, 2007, p. 426; crit. Tatjana Hérnle, in: Henning Rosenau/Sangyun Kim (eds.), Straftheorie und
Strafgerechtigkeit, 2010, p. 223.

17 Cf. Axel Honneth, Das Recht der Freiheit, 2011, p. 70 f.
18 Cf. Knut Amelung, Die Ehre als Kommunikationsvoraussetzung, 2002, p. 56 ff.

19 Michael Pawlik, in: Festschrift Kiper, 2007, p. 422;cf.Kurt Seelmann, in: Siep/Gutmann/Jakl/Stédler (eds.), Von der religidsen zur sékularen
Begrindung staatlicher Normen, 2012, p. 179.

20 Cf. Gerhard Droesser, Annual Review of Law and Ethics, 22 (2014), p. 17.

21 Cf. Charles Taylor, Multikulturalismus und die Politik der Anerkennung, 1993, p. 16 ff; Michael Pawlik, in: Festschrift Kiper, 2007, p. 423;
Axel Honneth, Das Recht der Freiheit, 2011, p. 71 ff.

22 Tatjana Hémle, in: Horst Dreier/Eric Hilgendorf (eds.), Kulturelle Identitét als Grund und Grenze des Rechts, 2008, p. 318 f.
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primary focus of the law is not the desire for maximised personal freedom but on a reduction of
human suffering.

Construing individual rights as aimed at limiting suffering thus allows us to see that it is erroneous to
construe the law as a categorical conflict between the individual and the collective.2The focus on the
individual does not imply the primacy of a selfish individual over society. The individual and the collec-
tive depend on each other.?* Individuals are in need of stable social structures, but social structures
also need to accommodate the individual. While the protection of a prevailing moral order reflects
the majority’s desire for stability, this pursuit of stability will be futile unless society proves capable of
respecting the identity of its minorities and thus paying attention to individual suffering. The focus on
individual rights reflects this concern.

B VI. Empathy asa focal point of the criminal law

As crime constitutes a denial of recognition towards the other or towards others,
the blame expressed by criminal punishment is not only society’s disapproval of the
criminal act but disapproval about the perpetrator’s failure to respect the victim. As
just described, what primarily motivates the law is the desire to avoid human suffer-
ing. The perpetrator is hence punished for his crime not only because he violated a
legal norm but because he showed disrespect for the suffering that resulted or could
have resulted from his criminal act.

It appears then that criminal punishment primarily reacts to a state of mind that is incompatible with
the fundamental precondition of mutual recognition and in turn with the precondition of peaceful social
coexistence. Disregard for the suffering of others draws blame because such disregard demonstrates
a lack of concern for the feelings of fellow human beings: a lack of empathy.2*As Rorty points out, mu-
tual respect and hence social coexistence is not so much the result of reason but of empathy,® i.e., the
capacity to understand that others experience joy and pain in the same way as we do. Realizing that
empathy is at the core of mutual recognition and thus at the core of law, it becomes evident that criminal
punishment is primarily a response to a lack of empathy. Disregard for the suffering of fellow human be-
ings — including disregard for their humiliation and social exclusion — undermines the most fundamental
precondition of social coexistence and thus requires a clear response from society, hence punishment.

B VII. The limits of empathy’s normative relevance

While human suffering is crucial to understanding and conceptualising the law, it can
only be an analytical starting point for the criminalisation of behaviour. Obviously, hu-
man suffering in itself does not constitute a sufficient criterion for legal prohibitions.
Individual sensitivities vary from one person to another.?” It is difficult to think of any

23 Peter Cane, The Journal of Ethics (2006) 10, 21 (37).

24 Cf. Rainer Zaczyk, Selbstsein und Recht, 2014, p. 62 ff.

25 Cf. Michel Dupuis, Etudes Ricoeuriennes/RicoeurStudies, Vol. T No. 1 (2010), p. 13 ff.

26 Richard Rorty, Wahrheit und Fortschritt, 2000, p. 260.

27 Kurt Seelmann, in: Miiller-Dietz/Miller/Kunz/Radtke/Britz/Momsen/Koriath (eds.), Festschrift fir Heike Jung, 2007, p. 896.



behaviour that is not capable of offending someone else. Yet every legal order has
to provide clear normative guidance and thus a framework of objective rules in order
to coordinate social life. If the law were to primarily focus on subjective feelings, it
would become unpredictable, as one can rarely anticipate the feelings of others with
certainty. Therefore, in view of legal certainty, criminalising behaviour subject to the
feelings of victims would be highly problematic.?

Moreover, if the criminal law were to attempt to prevent negative feelings as much as possible, it
would essentially be contradictory. Criminal law and punishment in themselves cause suffering.
Thus, while the decision to criminalise aberrant behaviour will be aimed at preventing human suffer-
ing, this decision must, at the same time demonstrate keen awareness of the negative consequenc-
es of criminalisation and punishment. If the state employs the criminal law to prevent even minimal
forms of suffering or emotional disturbance, this would most likely not serve but rather damage
social peace and stability.

Ultimately, in a culturally or religiously pluralistic society, emotional disturbance or offence alone can
hardly justify legal prohibitions. Peaceful coexistence requires citizens’ readiness to tolerate other
citizens,? even when the latter hold fundamentally different views and practice different traditions.
Thus, offence caused by the differentness of cultures and beliefs cannot be considered as a wrong
and therefore cannot justify prohibitions and punishment. Otherwise, cultural and religious pluralism
would no longer be possible.*

Consequently, while human suffering and empathy are necessary to understand the function of crim-
inal law and punishment, they do not provide sufficient guidance for shaping the law.®" Nobody can
expect the law to provide comprehensive protection against suffering. Suffering, both physical and
emotional, is an unavoidable experience of human life. Often this will be true even when the suffer-
ing is not caused by accident but by deliberate human action, e.g., by sharp criticism in professional
relationships® or by the violation of intimate trust within private relationships.

However, attentiveness for the feelings of both victims and punished perpetrators, in particular for
their suffering, reminds us that one should always question the relevance and social impact of crimi-
nal laws. It is necessary to ask to what extent a specific criminal prohibition furthers human interests.
The infliction of suffering by criminal punishment may sometimes be necessary to protect social or-
der, but such suffering should only be inflicted with good reasons and correspond to the seriousness
of the sanctioned behaviour. Thus, legislators need to identify objective reasons for criminalisation,
i.e., reasons that ultimately contribute to human well-being.

28 Michael Pawlik, in: Festschrift Kiiper, 2007, p. 420 f.; Tatiana Hérnle, in: Horst Dreier/Eric Hilgendorf (eds.), Kulturelle Identitét als Grund und
Grenze des Rechts, 2008, p. 334; Kurt Seelmann, in: Siep/Gutmann/Jakl/Stadler (eds.), Von der religidsen zur sékularen Begrindung staatlicher
Normen, 2012, p. 177.

29 Cf. Andrew von Hirsch, Fairness, Verbrechen und Strafe: Strafrechtstheoretische Abhandlungen, 2005, p. 119 ff.; id., in: id./Seelmann/
Wobhlers (eds.), MediatingPrinciples, 2006, p. 98 ff.

30 Kurt Seelmann, in: Miiller-Dietz/Miller/Kunz/Radtke/Britz/Momsen/Koriath (eds.), Festschrift fiir Heike Jung, 2007, p. 897.
31 Cf. Michael Pawlik, in: Festschrift Kiper, 2007, p. 421.
32 Tatjana Hémle, in: Henning Rosenau/Sangyun Kim (eds.), Straftheorie und Strafgerechtigkeit, 2010, p. 223.
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H VIl Identifying reasons for criminalisation

When a certain behaviour provokes social condemnation and calls for criminalisa-
tion, one must scrutinise whether and to what extent it infringes the interests of soci-
ety or one of its members. However, factually unsubstantiated claims that a specific
behaviour would somehow threaten social peace and stability do not suffice to jus-
tify punishment. The complexities of social life and, in particular, the criminalisation
of behaviour cannot be left as matters of intuition. When criminalisation is based
on intuition rather than facts, stereotypes and prejudice are allowed to influence
law-making and judicial practice, thereby creating the risk of discriminatory and ar-
bitrary punishment. Thus, before deciding on criminalising a certain behaviour, the
legislator will need to identify the human interest that such behaviour infringes and to
empirically substantiate this claim.

Founding criminal prohibitions on human well-being does not, however, imply an irrelevance of purely
cultural norms, i.e., norms that do not, or at least not primarily, contribute to the furtherance of indi-
vidual interests. Independently of any potential harm, large parts of society might perceive certain
forms of behaviour as unacceptable and thus consider them seriously offensive and disrespectful.
As examples, one can cite serious defamations of religion, the disruption of funerals, or certain forms
of pornography. Of course, prohibitions cannot be justified by an emotional disturbance that is solely
caused by the differentness of others, e.g., by a different religion, political belief, or culture. Otherwise,
the law would effectively promote social intolerance. Yet equally, the law cannot close its eyes to the
fact that social coexistence requires a certain degree of stability of key moral norms.*Individuals need
a cultural identity in order to understand their place in the world and find guidance for their life therein.3*

To preserve such stability, the law of a pluralistic society has to navigate an often difficult balance
between preserving the citizen’s identity and upholding tolerance towards the other. Tolerance hence
is dichotomous, as it forms the precondition of both the protection of one’s identity and the protection
of others’ identities. If, as demonstrated earlier, crime constitutes a denial of recognition, i.e., a denial
of due respect, it appears that there will normally be little room for criminalising behaviour on the sole
basis that this behaviour offends the moral feelings of only parts of society. This would essentially force
minorities to adapt to the moral convictions of the social majority, implying the cultural superiority of
some citizens above others. Insisting on respect for one’s own moral convictions by not respecting the
moral convictions of others cannot be a viable path towards social cohesion. Consequently, in order
not to appear disrespectful towards the moral beliefs of social minorities, the law should be reluctant to
criminal is immoral but non-harmful behaviour. As a minimum requirement, such behaviour should be
open to criminalisation only to the extent that the behaviour is widely judged to be disrespectful®® and
that this judgement is not confined to the beliefs and interests of the dominant social group.3®

33 Kurt Seelmann, in: Siep/Gutmann/Jakl/Stédler (eds.), Von der religiésen zur sdkularen Begriindung staatlicher Normen, 2012, p. 180,
usestheterm , Orientierungsgewissheit’; cf. Binding, Die Normen und ihre Uberiretungen, vol. 1, 1916, p. 372 f.;Cornelius Pritiwitz, Strafrecht
und Risiko, 1993, p. 250; Ginter Stratenwerth, Schweizerische Zeitschrift fir Strafrecht 1997, 86 (91); Roland Hefendehl, Kollektive Rechtsgiiter
im Strafrecht, 2002, p. 56 ff.

34 Charles Taylor, Quellen des Selbst, 1996, p. 55; Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (eds.), Kulturelle Identitdt als Grund und
Grenze des Rechts, 2008, p. 318.

35 Cf. Andrew Simester/Andrew von Hirsch, Legal Theory 8 (2002), p. 275 ff.; Andrew von Hirsch, Fairness, Verbrechen und Strafe:
Strafrechtstheoretische Abhandlungen, 2005, p. 116; Giinter Stratenwerth, in: id./Seelmann/Wohlers (eds.), MediatingPrinciples, 2006, p. 161
f.; Kurt Seelmann, in: Miller-Dietz/Miller/Kunz/Radtke/Britz/Momsen/Koriath (eds.), Festschrift fir Heike Jung, 2007, p. 900 f.

36 Cf. Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (eds.), Kulturelle Identitét als Grund und Grenze des Rechts, 2008, p. 331.



Furthermore, not every violation of widely held moral norms need constitute a criminal offence, even
if this violation constitutes disrespect for others. For instance, in most cases, lying might be morally
wrong, even if the lie is expressed within a purely private relationship. A criminalisation of mere
lies would, however, put large parts of private life under the potential threat of criminal prosecution,
thereby impeding the informal and unconstrained character of private relationships.®” Similar con-
siderations would apply to the criminalisation of mere breaches of contract. Such criminalisation
would probably deter many legitimate market actors from economic risk-taking. These examples
demonstrate that the use of criminal prohibitions against immoral behaviour always has to be ques-
tioned with regard to the socially harmful consequences that the threat of criminal punishment itself
is going to bring about.

However, some moral norms — for instance, respect for a funeral ceremony — areperceived as so
fundamental that their breach not only provokes social condemnation but normally also causes those
directly exposed to this behaviour to feel seriously disturbed. While this might, in some cases, war-
rant prohibitions, legislators and judges must remind themselves that mere emotional disturbance
does not yet amount to human suffering and should therefore not attract heavy penalties. Further-
more, the legislator must always carefully consider the question of whether the behaviour under
consideration is of legitimate, for example social or religious, interest to those who practice it. Mere
offence or emotional disturbance should not suffice to prohibit and criminalise behaviour if the latter,
for legitimate reasons, is of genuine importance to others. Otherwise, the criminal law might generate
more suffering than it aims to prevent.

As described above, a behaviour’s seriousness and hence blameworthiness might, however, change
if it does not only emotionally disturb those affected by it but also humiliate them in the eyes of others
and contribute to their social exclusion. In the interest of social cohesion, it might therefore some-
times be necessary to provide wider legal protection to the cultural identity of a social minority than
to the cultural identity of the majority. The case for criminalisation becomes particularly plausible in
cases in which a specific behaviour is intended to contribute to the social exclusion of a social group.®®

Finally, whenever a specific harm is invoked in order to justify criminalisation and punishment, this
harm must be fairly attributable to the offender. As a basic requirement of justice, one must not be
punished for harm for which one is not responsible. It is important to remember this principle, particu-
larly when dealing with social tensions that may arise from religious or cultural differences. A certain
behaviour should not be criminalised simply because it provokes the outrage of others and thereby
leads to violence or to threats of violence. Otherwise, one would effectively punish the author of the
contested behaviour for the intolerance and violence of others. Criminalisation and punishment can
only be founded on the inherent wrongful nature of the offender’s behaviour, not on the wrongful
behaviour of others.®®*Peace and cohesion in a multicultural society would be seriously undermined
if legislators or courts were to depart from this principle and hence allow intolerant and aggressive
parts of society to determine the limits of socially accepted behaviour.

37 Andreas von Hirsch, in: id./Seelmann/Wobhlers (eds.), Mediating Principles, 2006, p. 106 f.
38 Cf. Tatjana Hérnle, NJW 2012, 3415 (3417).

39 Cf. Tatjana Hérnle, in: Horst Dreier/Eric Hilgendorf (eds.), Kulturelle Identitét als Grund und Grenze des Rechts, 2008, p. 326; id., in: Henning
Rosenau/Sangyun Kim (eds.), Straftheorie und Strafgerechtigkeit, 2010, p. 220 f.: id., NJW 2012, 3415 (3417).
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